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PREFACE TO THIRD EDITION. 



The favor extended by the profession to the two prior edi- 
tions of this work, the last appearing some fourteen years 
ago, has induced me to prepare a third, in which such use of 
the cases decided since the publication of the last edition has 
been made as seemed proper.'. The work has been revised 
throughout, and particular care has been taken to call attention 
to such cases as tend to qualify or illustrate in a special manner 
some general principle of law. Many new sections have been 
inserted and other sections have been enlarged. 

Three new chapters — treating of the Torrens system of 
registration of title, marketable title,, and abstracts of title 
— have been written, and the work, in its present form, maj 
be said to be something more than a treatise on the law oi 
deeds, in the narrow sense of that, term, but rather to be in a 
broader sense, a treatise on the law of conveyance of title to 
real property. 

My aim has been not only to state general rules of law 
about which there is seldom much controversy, but also by 
illustration and by suggesting' distinctions between apparent- 
ly conflicting cases to show the application of such rules and 
thus to render the work an aid to the practicing lawyer. 
I have followed in this edition the same plan outlined in the 
first edition, attempting to write not solely a theoretical treat- 
ise, but a work, as well, for daily practical use. 

At the suggestion of the publishers, a collection of forms and 
precedents has been placed in an appendix which it is be- 
lieved will add to the practical value of the work. 

ROBERT T. DEVLIN. 

San Francisco, October 1, 1911. 
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PREFACE TO SECOND EDITION. 



The lapse of ten years since this treatise was written has 
rendered a new edition necessary. During that time I have 
examined the cases that have been decided since the first 
edition went to press, and have made such use of them as 
seemed best adapted to this edition. Some of them are 
simply affirmations of well-established principles of law, and 
their citation would serve no other purpose than as cumu- 
lative authorities to lists already too numerous. Others in- 
volve only questions of fact ; others still are based upon special 
statutes, but many which state no new principle of law yet 
show its application to some novel condition of affairs, or 
make clear some rule on which courts have not agreed. 

Many new sections have been added to the text; others 
have been rewritten or enlarged, and ample additions have 
been made to the notes. 

I have at all times kept in mind the fact that a work 
intended for a practicing lawyer should contain many differ- 
ent features, and I have in the insertion of new matter fol- 
lowed the same general outlines described in the original 
preface as the plan of this treatise. The enormous number 
of new cases considered has necessitated the extension of the 
work to three volumes. 

Special attention has been given to those topics that relate 
particularly to the form, execution, acknowledgment, delivery, 
and registration of deeds, description of property conveyed, 
and kindred subjects relating to deeds, considered as instru- 
ments intended to convey title to land. Still, their effect as 
executed has been exhaustively considered. Every chapter 
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has been revised and enlarged, and the new matter inserted 
has been thoroughly indexed. 

It has been my aim to make this treatise a practical ex- 
position of the law of real property and to treat fully all 
subjects relating to the transfer of title to land by the deed 
or voluntary act of the parties. , 

The favor with which the original edition was received, 
while it demonstrated the necessity for a work on the subject 
treated, has been gratifying to me in showing that these 
volumes in a measure supplied the want. I gratefully ap- 
preciate the consideration which this work has met, and hope 
that the second edition will be as favorably received. 

ROBERT T. DEVLIN. 
Sacramento, Cal., Feb. 1, 1897. 




PREFACE TO FIRST EDITION. 



From the earliest times, the law of the alienation of real 
property by voluntary transfer has formed, in every country, 
an important branch of jurisprudence. At the present day 
the mode of alienation has been much simplified, but, univer- 
sally, a deed is required for the conveyance of real estate. 
In works, on. real property the subject of deeds is only in- 
cidentally considered, such works being necessarily general 
in their character. Sir Edward Sugden, in England, and 
others in our own country, have rendered the profession valu- 
able aid by the preparation of treatises devoted to the contract 
of sale, the law of vendor and purchaser. I have taken up 
for consideration the deed itself, by which the title in fee is 
conveyed. Only in an incidental way have I adverted to 
the law governing the voluntary alienation of real property. 
A glance at the table of cases will show how frequently ques- 
tions relating to deeds have come before the courts, and it is 
believed that a treatise devoted exclusively to this subject will 
be gladly welcomed by the profession, although some of its 
parts are considered in other books. 

It was not my original intention to treat of anything but 
the law governing the voluntary alienation of real property. 
I concluded, however, that the value of the treatise would 
be enhanced by the addition of chapters on tax deeds and 
deeds of sheriffs and constables, and have added chapters 
treating of these subjects, so far as they can be said to be a 
part of the law of deeds. 

I believe that a law-book, to be adapted to practical use, 
ought to be written with several different objects in view. 
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It ought, in the first place, to be a treatise, in the strict 
sense of the word, in which legal principles are announced 
and explained. Where a divergence of opinion prevails 
among different courts, the author ought , to endeavor to find 
the fundamental principle by which they may be harmonized, 
or failing in that, ought to state what, after a careful exam- 
ination of the divergent authorities, he considers to be the cor- 
rect rule. If he has done his work faithfully, his. view, 
writing as he does from an impartial standpoint, should not 
be altogether valueless. 

The work should state, also, what the courts have decided. 
For, however illogical the conclusion reached by a particular 
court may be, the rule, announced has the force of law in 
the State in which the decision is pronounced. There can 
seldom be, in actual practice, much dispute over well-settled 
propositions. The difficulty which besets a court in the deci- 
sion of a controversy, or a practitioner in. giving counsel, is 
the application of a principle to a state of facts. Hence,: a 
text-book should not only state bare legal propositions, but 
should illustrate them with instances in which they have been 
applied. 

Then, again, the multiplicity of reports, and the difficulty, 
save in large cities, of gaining access to them all, should in- 
duce an author to lay before his reader, whenever the im- 
portance of the principle under discussion is sufficient to war- 
rant it, that part of the language of the court pertinent to 
the point considered, not only as an aid to the busy lawyer, 
but also as a means by which the writer's conclusions may be 
verified. 

On this plan, I have written this treatise. I have en- 
deavored to state legal principles, to illustrate them with apt 
cases, and finally, in proper instances, to furnish the reader 
with the words in which the courts have declared the law* 
While endeavoring to lay before the reader the law, as de- 
cided by the courts, ^ have frequently, in attempting to dis- 
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cover the correct rule, commented upon conflicting decisions. 
But such matter has generally been placed in a section by 
itself, so that my own views and conclusions may not be taken 
as giving the effect of the decisions of the courts. In cases of 
contrariety of decision I have endeavored to state correctly 
both views, in order that if my own opinion may not be 
acceptable, the authorities sustaining an opposite view may be 
consulted. 

An author has considerable difficulty in determining how 
far his researches should go in the multiplication of author- 
ities. I have sought to state fully the leading principles of 
the law of deeds, with their exceptions and qualifications, 
and supported them with an abundance of authority. Many 
cases I have purposely omitted, and some, undoubtedly, have 
escaped my observation. Perhaps I have erred, in some in- 
stances, in citing in support of generally accepted proposi- 
tions more cases than necessity would require. But as the 
book is intended for use in every part of the United States, 
it seemed desirable that it should contain a collection of cases 
from the different States. If the number be large, many of 
them will at least serve the purpose of illustrating, in various 
ways, the principles in support of which they are cited. 

Though no formal division has been made, the work con- 
sists of ten parts: Part first, embracing chapters one to six, 
is devoted to a consideration of the general requisites of 
deeds, including, with an introductory chapter, such matters 
as the various kinds of conveyances, what must pass by deed, 
the parties to a deed, the necessity of a writing for the con- 
veyance of real estate, and the doctrine of part performance. 
Part second, consisting of chapter seven, is taken up with a 
consideration of the formal parts of the deed, treating of 
such matters as the form of the deed generally, the date, 
the name and description of the parties, the granting words, 
the habendum, reddendum, and testimonium clauses. The 
execution of the deed constitutes part third, consisting of 
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chapters eight to thirteen, in which part attention is given to 
the reading, signature, seal, and attestation of the deed, and 
its delivery, either absolutely or in escrow. In part fourth, 
consisting of chapters fourteen to eighteen, the question of 
the execution of deeds in certain relations is considered, tak- 
ing up the subject of the execution of deeds by private and 
municipal corporations, execution of deeds under powers of 
attorney, under powers of sale in trust deeds and mortgages, 
execution of deeds by trustees for sale, and lastly, the sub- 
ject of alterations, and filling up blanks. Having now an exe- 
cuted deed, part fifth, including chapters nineteen to twenty- 
two, is devoted to a treatment of the law of acknowledgment 
and registration, and the notice supplied by the record. This 
concludes the first volume. Part sixth, consisting of chapter 
twenty-three, contains a statement of the law of notice, in 
general, by possession, agency, and Its pendens . Part seventh, 
chapter twenty-four, treats of the subject of the considera- 
tion, and the various rules connected with it. In part eighth, 
the construction of deeds is considered. This part, consist- 
ing of chapters twenty-five to thirty, includes the general prin- 
ciples of construction, the law of community property as ap- 
plicable to deeds, the law of covenants, conditions, limitations, 
reservations, exceptions, restrictions, stipulations, recitals, and 
description, and of a deed subject to a mortgage. Part ninth, 
including chapters thirty-one to thirty-seven, treats of the ef- 
fect of deeds, or of the transactions resulting in deeds, em- 
bracing such matters as, whether a deed absolute in form is 
a mortgage or not, the effect of a deed where the grantee 
does not pay the purchase money, the effect of the deed in 
conveying fixtures, the vendor’s lien, and the effect of the 
deed by way of estoppel and merger. This concludes the 
subject of voluntary transfer, and the tenth part, consisting 
of chapters thirty-eight and thirty-nine, is devoted to a con- 
sideration of deeds made under authority of law, tax deeds, 
and sheriff’s deeds. 
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Requiring years for its preparation* and 'covering a wide* 
field, the work must have many imperfections, and I shall 
be 1 very happy to receive any suggestions of inaccuracies or 
omissions’ that may be observed. If it shall do naught toward 
giving a clearer conception of the law on the important sub- 
ject of transferring title to real estate, yet in the hope that it 
may assist both bench and bar by its arrangement and citation 
of authorities* and by showing where the law may be found, 
it is submitted to the profession. 

ROBERT T. DEVLIN. 

Sacramento, April, 1887. 




“HOW TO WRITE A LAW BOOK.” 



“We believe that the excellent treatise of M!r. Devlin on the law of 
deeds, which is issued by the Bancroft- Whitney Company, of San Fran- 
cisco, is the first effort of that gentleman in the line of legal authorship. 
We hope that it will not he the last Its merits are of a high order, and 
a glance over the authors preface shows why this is so. The author, before 
commencing to write this work, or, at least, before completing it, had 
given careful attention to the elements which go to make up a good 
American law hook, and had arrived at some very judicious conclusions 
upon that subject 

“Upon a question of great delicacy, and one which involves some differ- 
ence of professional opinion, Mr. Devlin thus expresses himself : 

“ Where a divergence of opinion prevails among different courts, the 
author ought to endeavor to find the fundamental principle hy which 
they may be harmonized, or, failing in that ought to state what, after a 
careful examination of the divergent authorities, he considers to be the 
correct rule. If he has done his work faithfully, his view, writing as he 
does from an impartial standpoint should not be altogether valueless/ 
“This is a very sound conception of the duty of a law writer in such 
cases. If, after examining all the arguments which are presented pro 
and con in a mass of divergent judicial opinions, a law writer is not com- 
petent to express a valuahle opinion as to what should he regarded as 
the true rule, he has not sufficient capacity for the office which he under- 
takes to filL It is safe for him to feel that, after making such an exami- 
nation, he knows more about the question than any judge, in the haste 
of his official work, ordinarily can learn about it He writes without any 
bias which may have been acquired through sympathy with a hard case, 
or through the effect of powerful forensic argument on one side or the 
other of the disputed question. An author who states his opinion in such 
a case, after having fully and carefully surveyed the conflicting authori- 
ties, ought not to offer any apology for so doing. Many opinions thus 
stated have come to be the acknowledged rule of law, by the subsequent 
concurrence of the bench and bar. 

“Another conception of Mr. Devlin is stated in the following language: 
“'The work should state, also, what the courts have decided; for, 
however, illogical the conclusion reached by a particular court may be, 
the rule announced has the force of law in the State in which the decision 
is pronounced. There can seldom be, in actual practice, much dispute 
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over well settled propositions. The difficulty which besets the court in 
the decision of the controversy, or a practitioner in giving counsel, is the 
application of a principle to a state of facts. Hence, a text-book should 
not only state bare legal propositions, but should illustrate them with 
instances in which they have been applied/ 

“This could not have been better said. The fault of several eminent 
American law writers is the almost total absence of illustration. They 
deal in abstract principles, and in legal theories merely. But a naked 
legal rule in the hands of a practitioner, without a knowledge of the cases 
where it may and may not be applied, is like an edge tool in the hands 
of a child. Mr. Devlin has well said that the difficulty which besets judges 
and practitioners lies not in understanding the leading principles of law, 
but in applying them. Many of the rules of law are checks upon, quali- 
fications of, or exceptions to other rules. The real boundaries of the 
rule — the cases wherein it may be applied and the cases wherein the 
qualifying or exceptional rule must operate — furnish the pitfalls where 
most of the mistakes of good judges and lawyers are made. Of course, 
judges and lawyers of inferior acumen will misconceive the rule itself. 
A law writer cannot, therefore, properly convey to uninformed students 
of his work — and his work is not properly written unless it is written with 
a view of enlightening those who do not know, — the true conception of a 
legal rule, unless he explains his text by copious instances and illustra- 
tions. He ought not, of course, to pad his book with illustrative matter — 
with what in Texas are called ‘fact cases/ and in some other jurisdictions 
‘cases in judgment / but he ought to give a sufficient number of illustra- 
tions to enable the judge or practitioner to see the true use which is to 
be made of the rule. This cannot better be illustrated than by referring 
to one of the smallest in size, yet most instructive and highly successful 
law books which has been written in modern times, the so-called ‘Digest 
of the Law of Evidence/ by Mr. Justice Stephen, — which has afforded a 
model for a swarm of subsequent works, written by less competent men, 
upon the same plan. The leading rules and sub-rules, relating to the sub- 
ject of which he is treating, are given. These are followed by illustrations, 
generally drawn from decided cases, and which hence make the rule itself 
authoritative. 

“Mr. Devlin also tells us, in the following language, how he has dealt 
with another difficulty which perplexes the law writer: 

“ ‘Then, again, the multiplicity of reports, and the difficulty, save in large 
cities, of gaining access to them all, should induce an author to lay before 
his reader, whenever the importance of the principle under discussion is 
sufficient to warrant it, that part of the language of the court pertinent to 
the point considered, — not only as an aid to the busy lawyer, but also as a 
means by which the writer's conclusions may be verified/ 

“This conclusion is a sound one. The writers like Blackstone and Kent, 
whose subjects were very comprehensive, — that of the former covering 
the entire field of the English law, and that of the latter covering the 




HOW TO WRITE A LAW BOOK, 



xiii 

field of American subjective law, except the law of crimes, — were unable 
to indulge, to any considerable extent, in quotations even from the greatest 
judicial opinions. But the best modem writers upon special titles of the 
law, such as Story and Sedgwick in this country, and St. Leonards, Lind- 
ley and Benjamin in England, have frequently enriched and illustrated 
their texts by extracts from judicial opinions. But, obviously, a judicious 
law writer will do this sparingly. He must be conservative, so to speak, 
in this matter. He must not pad his book with these judicial arguments, 
piling one upon another and repeating substantially the same views in 
different language. He must do this, as Mr. Devlin well says, only 'when 
the importance of the principle under discussion is sufficient to warrant it/ 
and then he must give ‘only that part of the language of the court perti* 
nent to the point considered.’ He must, we venture to add, confine these 
quotations, not only to the most important questions, but to the opinions 
of the highest courts and of the most eminent judges, and then only in 
the best considered cases. Within these limits, occasional extracts from 
the opinions of such judges as Marshall, Kent, Shaw, Miller, Dillon, or 
Brewer, may be indulged in. It greatly enhances the value and authority 
of a text-book for the author thus to appeal, in confirmation of his con- 
clusions, to what has been said by such eminent professors of the law, 
speaking under the solemn sanctions of their oaths of office and after 
solemn argument and thorough consideration. Moreover, it adds to the 
interest which the student or professional reader finds in the discussion 
which the author is conducting. It is scarcely necessary to say, in con- 
clusion, that where a law writer thus embellishes his pages, he should be 
careful not to omit quotation points, thus appropriating the language of 
eminent judges as his own — a fault which some writers have committed, 
but which we do not detect in the pages of the present work. 

“Another difficulty with which Mr. Devlin has had to deal is thus 
expressed : 

“‘An author has considerable difficulty in determining how far his re- 
searches should go in the multiplication of authorities. I have sought to 
state fully the leading principles of the law of deeds, with their excep- 
tions and qualifications, and have supported them with an abundance of 
authority. Many cases I have purposely omitted, and some undoubtedly 
have escaped my observation. Perhaps I have erred in some instances, in 
citing in support of generally accepted propositions more cases than neces- 
sity would require. But, as the book is intended for use in every part of 
the United States, it is desirable that it should contain a collection of 
cases from the different States. If the number be large, many of them 
will at least serve the purpose of illustrating, in various ways, the prin- 
ciples in support of which they are cited.’ 

“The number of cases which Mr. Devlin has cited is certainly large, 
amounting to nearly thirteen thousand. Other authors, notably Dr. 
Wharton, have felt called upon to apologize to the profession for the great 
number of cases cited ; but every practitioner understands so well the im- 
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portance in an American law book of citing all of the applicatory au- 
thorities, as far as practicable, that the siricerity of such an apology may 
be shrewdly questioned, and we may suspect that, instead of an apology, 
this is intended as an advertisement. The difficulty with which a writer 
contends who attempts a general treatise upon some title of American 
law, intending that his work shall be applicable and hence useful in all 
American jurisdictions, is that he is not dealing with rules of law which 
have been enacted by a single legislature and declared by a single authori- 
tative court, but that he is dealing with rules of law which have been 
enacted by near fifty different legislatures and declared by near fifty dif- 
ferent authoritative courts, ^-no one of these legislatures and few of these 
courts being subordinate to any of the others. In order, therefore, that 
the practitioner in each of these numerous jurisdictions may know to 
what extent the propositions of law which the author lays down are ac- 
cepted by the courts of his own jurisdiction, the decisions of those courts 
must be cited as fully as practicable. An American legal treatise must 
not only be a logical and connected treatise upon the title of the law 
under discussion, but it must also be an index to the judicial decisions of 
all the American jurisdictions, state and federal, which bear upon the 
subject. In this regard, unless it is substantially complete, it will not 
do what the author aims to do — prove the extent to which the propositions 
which he lays down have been authoritatively adjudged in all parts of the 
American Union. 

“Mr. Devlin need not have closed this interesting preface with the 
usual stale apology, beginning with the words: ‘If it shall do naught 

towards giving a clearer conception of the law on the important subject 
of transferring titles to real estate, yet in the hope/ etc. It is safe to 
say that, when he laid down his pen, he knew more about the law on this 
subject than any living man. And it was unbecoming in him to express 
the fear that such a long, laborious and discriminating research as the 
two volumes present, will do nothing toward giving clearer conceptions 
of the law of which they treat. Modesty is, in general, becoming, but 
that excess of it which amounts to personal humiliation should be avoided. 
An author who has given to the profession such a work may well feel 
proud of the monument which he has built, and, rather than apologize 
in such humble language for its defects, he is entitled to point with pride 
to its excellencies. Mr. Devlin may feel confident that his work will not 
only lead to clearer conceptions of the law relating to the transfer of 
title to real estate, but that many of his suggestions will result in the 
improvement of the law itself, and there is probably no branch of the 
law wfnch needs more radical improvement than this/ 7 

[Editorial 21 American Law Review, pp. 984, 988, NovembeHDecember; 
1887.1 
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